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The Department of Planning and Budget (DPB) has anadyzed the economic impact of this
proposed regulation in accordance with Section 9-6.14:7.1.G of the Administrative Process Act
and Executive Order Number 25 (98). Section 9-6.14:7.1.G requires that such economic impact
andysesinclude, but need not be limited to, the projected number of businesses or other entities
to whom the regulation would gpply, the identity of any localities and types of businesses or
other entities particularly affected, the projected number of persons and employment positions to
be affected, the projected costs to affected businesses or entities to implement or comply with the
regulation, and the impact on the use and vaue of private property. The andyss presented
below represents DPB’ s best estimate of these economic impacts.

Summary of the Proposed Regulation

The proposed regulations restore the regulatory jurisdiction of the Department of
Environmental Quality (DEQ) in issuing weater protection permits over specific areas known as
isolated wetlands and over a specific type of excavation activity known as Tulloch ditching. In
addition, the proposed regulations will shorten the time allowed for DEQ to issue a permiit,
expand the maximum time alowed for a permit by ten years, and alow an gpplicant to make
more changes that qualify as aminor modification to an existing permit.

Estimated Economic Impact

Wetlands provide a number of important benefits. Ther benefitsinclude providing flood
control, improving water qudlity, and providing wildlife hebitat. They are particularly suitable
for recrestiond activities such as fishing, hiking, biking, bird watching, and duck hunting. Many

1 Tulloch ditching is amethod used to actively drain wetlands without adding fill to the wetland.
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of these benefits are not confined to the owner of the wetlands but rather accrue to other land
owners and the surrounding community. Because the owners of the wetlands cannot earn
income for the value of many of these services, private owners of wetlands may place a private
vaue on wetlands that is much lower than the tota contribution of the wetlands to the economy.
Consequently, certain activities that have the potentid to ater the natural properties of wetlands
are generdly subject to regulations nationwide. These activities may include excavating,
draining, and filling.

| solated Wetlands and Tulloch Ditching:

In Virginia, DEQ was authorized to require permitsfor fill in isolated wetlands prior to
1997 and for Tulloch ditching prior to 1998. DEQ's authorization to require permits was
dependent upon the U.S. Army Corps of Engineers requiring a Clean Water Act permit. The
Army Corps jurisdiction over activities in isolated wetlands and Tulloch ditching in wetlands
was legdly challenged. The court decisions removed activities affecting isolated wetlands and
Tulloch ditching from the Army Corps’ jurisdiction in 1997 and 1998, respectively.?
Consequently, DEQ logt its legd authority to require permits for these activities. Without proper
lega authority, DEQ has not been able to require permits for activities in isolated wetlands since
1997, and for Tulloch ditching of wetlands since 1998. 1n 2000, the General Assembly passed
legidation authorizing DEQ to issue permits for activitiesin isolated wetlands and for dl forms
of excavation in wetlands, including Tulloch ditching, independently from Army Corps Clean
Water Act Permits. The proposed changes incorporate these statutory changes into regulations.

The permit requirements introduce additiona costs to individuals who want to dter the
physica and functiona properties of wetlands, but dlow them to do so if they arewilling to
incur these cogts. There are at least three types of additional costs alandowner or devel oper
must incur if they wish to dter or degrade existing wetland acreage and functions through
excavaing, draining, filling, and performing other type of activities.

Frg, DEQ will have to make sure that for each application “no net loss of wetland
acreage and function” tekes place. Thisisagatutory requirement. This requirement amountsto

compensatory development of comparable wetlands by the permit applicant. Wetland

2 These court decisions are known as the Wilson decision and the Tulloch decision.



Economic impact of 9 VAC 25-210 3

compensation can take the form of wetland creation or restoration on-Ste or off-gte by the
gpplicant, purchase of creditsin awetland mitigation bank, or monetary contribution to an in-lieu
fund dedicated to no net loss of wetland acreage or function. Based on the Army Corps
guidance, DEQ determines the mitigation needed and the amount of credits in terms of acres
needed to achieve the mitigation. The cost of developing a compensatory wetland may vary
depending on the red estate pricesin the area, the purpose of devel opment, the prices set by the
wetland bank, and many other factors. According to DEQ, the cost of an acre of compensatory
wetland may vary between $25,000 and $125,000, depending on the type of mitigation chosen.

Second, an gpplication package for the work that will be performed on the wetland must
be provided by the applicant to obtain a permit. An application package includes a delineation of
the wetland on the property, maps and drawings of the property and the permitted activity,
information on the property owner, the purpose of the project, atime line for the project,
information on how impacts to wetlands have been avoided and minimized to the maximum
extent practicable, and the type of compensatory mitigation being proposed. It usudly costs
from $500 to $50,000 to prepare an application package for the permit, depending on the
complexity of the project. These costs are borne by the applicant.

Third, the gpplicant is required to pay an gpplication fee. The gpplication fee varies from
$200 to $3,000, depending on the size of the wetland project. DEQ believes that the application
fee covers only about 10% of the adminigrative costs.

A permit gpplicant must incur al of the three types of cogts. Given theindividua
edtimates of the associated costs, average total cost of developing an acre of compensatory
wetland is expected to be between $25,700 and $178,000 for an gpplicant. Also, DEQ will have
to incur additiond adminigtrative costs because of the increase in the number of permit
gpplications due to the proposed changes. DEQ has received the funding for three additiona
full-time pogtionsin fiscd year 2001, and for seven more additiond full-time postionsin fisca
year 2002 to administer the proposed regulations.

Wetlands may have many dternative uses including agriculture, forestry, fishery, and red
edtate development. Red edtate development is the leading dternative use of isolated wetlands
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in the Commonwedth.®> Some isolated wetlands in the Commonwesdlth are suitable for redl
estate development and are dtractive to rea estate developers. Since 1997, gpproximately 50
casesinvolving atota of 97 acres of isolated wetlands, where an activity took place to dter the
natura wetland properties, would have been subject to permit requirements if DEQ had the legd
authority. Much of this development may not have occurred if developers were required to incur
the cogts associated with obtaining permits. Also, the proposed regulation is likely to reduce
potential developmernt activities on isolated wetlands in the future.

Smilaly, someindividuds have had additiona incentives to drain wetlands by Tulloch
ditching in the absence of regulatory requirements since 1998. As mentioned, DEQ did not have
authority to require a permit for this particular type of ditching. Once awetland is drained by
this method, then it is not considered a“wetland” and consequently not required to have a permit
for any dteration activity such as excavating, draining, and filling. Thus, the Tulloch ditching
method was providing away to convert wetlands into real estate development aress without
being subject to regulations. DEQ estimates that about 10 casesinvolving 2,000 acres of
wetlands have been subject to drainage attempts through the Tulloch ditching method snce
1998. Complete conversion of wetlands through drainage takes severd years* DEQ believes
that none of these attempts have been successful so far. Thus, the proposed regulation islikely
to prevent aloss of up to 2,000 acres of wetland through the Tulloch ditching method in the
Commonwedth. The proposed regulation isdso likdly to prevent development of more
wetlands by reducing the potentia Tulloch ditching activities in the future.

In short, reingtating isolated wetlands and Tulloch ditching under permit regulations
administered by DEQ islikely to preserve approximatdly 2,097 net acres of wetlands that
otherwise would be lost or damaged over about every two to three-year period.’ ® However, this
does not mean that no wetlands could be developed for real estate purposes and the redl estate
developers are | eft without options. Individuals who want to dter the physica and functiond
properties of wetlands can do so if they are willing to make sure that “no net loss of wetland

acreage and function” takes place.

3 Source: DEQ

* Source: DEQ

® The number of acres saved may increase over time, as the demand for wetlandsislikely to increase in the future.
® Most of the 2,097 acres of wetlands would have been lost rather than being damaged because the purpose of
Tulloch ditching isto drain and alter wetlands.
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Demand for Wetlands as Private Good:

The proposed regulations will increase the costs incurred in devel oping areas designated
aswetlands. Thisis because, with the proposed changes, the individuals exercising Tulloch
ditching on wetlands or other activities to develop isolated wetlands will be required to have a
permit and thus, will have to develop compensatory wetlands, or will have to execute their
projects with congderation to preserve the existing wetlands. On the other hand, since
compensatory wetlands will have to be developed, wetland development businesses are likely to

experience revenue increases.

Under the proposed regulations, a permit will guarantee that “no net loss of wetland
acreage and function” takes place. Although there will be no change in the acreage of wetlands,
there will be anumber of economic impacts. The largest economic impact is likely to be on the
owners of wetlands and red etate developers. Before analyzing the effects on the owners and
the developers specifically, it should be kept in mind that severd years ago smilar permit
requirements were in effect and the developers had to incur dl costs associated with
compensatory wetlands, application package, and permit application. Thus, the associated costs
are not completely new but rather reintroduce costs that existed severa years ago.

The experience during the previous severd years provides a unique opportunity to assess
the impact of proposed permit requirements by opening awindow in time where a permit was
unnecessary. Pagt experience indicates that in the range of 30 isolated wetland cases involving
about 60 acres of wetlands would not have taken place had a permit been required. Itisaso
expected that about five of the Tulloch ditching cases involving gpproximately 1,000 acres of
wetlands would not have taken place had a permit been required. The reasons that individuas
would not have attempted to ater approximately 1,060 acres of wetlands if the proposed
regulations were in effect are the costs associated with compensatory wetlands, the application
package, and the application fee. The three types of costs add to the costs of developing wetland
for real estate purposes. The higher costsin turn reduce the expected profits from developing an
acre of wetland and thus, decrease the quantity of wetlands demanded that are suitable for

development.

A decrease in the quantity of wetlands demanded for development will result in less
wetland being developed for real estate purposes. Although the costs associated with the permit
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will affect the quantity of wetlands demanded for red estate purposes, that does not mean that
the increased burden of higher development costs will be borne only by demanders. In fact, the
total burden will be borne by both the demanders (developers) and the suppliers (wetland
owners) of wetlands suitable for development.” After the proposed changes go in effect,
developers are likely to incur higher costs because they will not only pay the wetland owner for
the property, but aso incur the permit costs. Thus, developers will bear a share of the burden.
The wetland owners are likely to end up receiving alower price rlative to the previous price
because of permit costs. Thus, the wetland owners will smilarly bear a share of the burden.
There will dso be aloss of wefare experienced by devel opers and the wetland owners because
of decreased volume of wetland trade. The wetland trade above a certain number of acres will
not take place and thiswill prevent buyers and sdllers from redizing some of the gains from
trade that exist in the absence of the proposed regulations. However, the total burden on the
developers and the wetland owners may be mitigated largely because of other aternatives
available to devel opers.

Itislikely that the developers will substitute non-wetland sitesfor red estate
development to mitigate the burden if they cannot develop wetlands. In other words, there will
be some spillover effects of the proposed regulation from the wetland market to the market for
other available areas that are not designated as wetlands. Depending on the degree and
avallability of subgtitution, the total burden of the proposed regulation will be reduced. Itis
reasonable to assume that the subgtitution of other areas for wetlandsis possble and relatively
easy in many cases. Under this assumption, the developers will likely demand wetlands for
development purposes only in the relatively few cases where the vaue of the particular Steis
greater than the cost of obtaining a permit. Thus, the net burden of the proposed regulations may
be smal due to the high degree of subdtitutability of other available land for wetlands and the
small number of cases where awetland is desired to be developed in the presence of higher codts.
In short, the rlevant costs of the proposed regulation is the net burden imposed on the
developers and the wetland owners which takes into account potential spillover effects between
two different markets. For a given acre of wetland left undeveloped due to this regulation, the

net burden on the developers and the wetland owners who were discouraged to devel op wetlands

" A wetland owner who wants to develop awetland by himself can be considered as a demander aswell.
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is expected to be significantly less than the total costs associated with compensatory wetlands,
the application package, and the application fee because of potentia substitution of other areas

for wetlands. However, an accurate estimate of the size of the burden cannot be provided.

Finaly, in cases where awetland is still desired to be developed even in the presence of
the additiona codts, the losses of demanders and suppliers will finance the development of
compensatory wetlands and produce benefits to the society by achieving the statutory “no net

loss of wetland acreage and function” requirement.

Social Demand for Wetlands:

Wetlands are different from private goods such as cars, televisons, or tomatoes. Many of
the services provided by wetlands are public goods. These servicesinclude providing flood
control, improving water qudity, providing wildlife habitet, and recreational opportunities.
Virtudly, every individua can consume a public good and it is often impossible or too cogtly to
exclude others from consuming it. For example, it is not feasible or it istoo codtly to exclude
some individuas from enjoying water quality improvements provided by wetlands. The benefits
provided to an individua by flood control, or better water quality does not change the benefit of
the same wetland services to another individua. Because the consumption of wetland services
by one person does not diminish the value of services to other people and many people can
benefit from them, the total economic vaue of wetlands is higher than an individud owner’s
willingnessto pay for wetlands. Thus if left to the free market, the totd prevailing wetland
acreage in the Commonwealth would have been lower than what society as awhole desires. The
public good characterigtic of wetland services is the primary judtification for government
intervention in the wetland market.

The proposed regulation will introduce a net burden to red estate developers and the
wetland owners as discussed. Also, DEQ will incur additional administrative costs. For the
proposed regulation to produce net economic benefits to the society, the vaue atached to the
preserved wetlands by society must exceed the net burden to the developers and the wetland
owners plus the adminigtrative costs incurred by DEQ. The va ue attached to an acre of wetland
by the society in the Commonwedthis not known. There exist many studies providing an
estimate for the value of an acre of wetland. The estimates provided by these sudies vary
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Tablel

Economic Vaues of Wetland Functionsin Terms of Dollars Per Acre

Wetland Function Vaued | Number of Studies Median Mean Range of Means
Genera-nonusers 12 $32,903 $83,159 | $115-$347,548
Generd-users 6 $623 $2,512 $105 — $9,859
Fishing-users 7 $362 $6,571 $95 — $28,845
Hunting-users 11 $1,031 $1,019 $18 — $3,101
Recreation-users 8 $244 $1,139 $91 — $4,287
Ecologica functions 17 $2,428 $32,149 $1 — $200,994
Amenity and culturd 4 $448 $2,722 $83 -$9,910
Source: [1]

greatly due to methodologicd differences they employ, due to the geographic and demographic

factors where wetlands are located, due to specific services provided by wetlands, and due to

many other factors. Table 1 provides asummary of the findingsin the wetland vauation

literature.

It isworth mentioning that dl of the functions for which avaue estimated in Table 1 are
nonmarketed goods. The values of marketed goods produced by wetlands such as the value of
fish or the vaue of fur bearing animds are irrdlevant since the wetland owners can capture the
vaue of these goods from others who benefit from them. On the other hand, the wetland owner

cannot capture the value of nonmarketed goods. Their benefits accrue to the society as awhole.
In addition, to the extent that generd, fishing, hunting, and recreationd users can be excluded
from wetlands, a respective reduction to the socia (as opposed to private) vaue of wetlands

should be applied.

It is obvious from the table that vaues of generd, fishing, hunting, recregtiond,

ecologicd, amenity and culturd functions of wetlands vary sgnificantly. For example,

estimated economic vaues for the ecologica functions aone range from $1 to $200,994. This
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wide range reflects great uncertainty athough the mean and median estimates clearly indicate
that, generdly, the ecologica functions of wetlands provide a sgnificant economic benefit. Itis
interesting to note thet, a higher vaue is estimated for generd functions of wetlands consumed

by nonusers than by users. Thisis because nonusers outnumber the users. The fact that wetlands
in the Commonweelth may or may not have one or more of these functions further complicates
the matter.

In conclusion, for the proposed regulation to produce net economic benefits to the
society, the vaue attached to the preserved wetlands by the society must exceed the net burden
to the developers and the wetland owners plus the adminigtrative costs incurred by DEQ.
However, neither the vaue attached to the wetlands by Virginians, nor the size of the net burden
placed on the developers and the wetland ownersis known with enough certainty to alow DPB
to determine whether the proposed regulations would produce net benefits or costs to the
Commonwedth.

Other Changes:

Additiondly, there are statutory changes to time alowed for DEQ to issue a Clean Water
Act (CWA) permit when a complete gpplication package is received. Previoudy, DEQ was
required by the CWA to make a decison in one year from the date a complete permit application
isreceived. The proposed changes incorporate statutory mandates to reduce the dlowed time to
120 days. According to DEQ, up to 100 permit gpplicants will be affected by this change
annually. These permit applicants will benefit from this regulation by securing their permitsin a
shorter time frame. With the increasing staffing at DEQ, 120 daysis expected to be sufficient to
conduct a proper evauation of a permit application. Thus, this proposed change is expected to
provide net benefits to the Commonweslth.

Moreover, the proposed regulations will expand the maximum time alowed for a permit
by ten years. The length of a particular project determines the length of the permit. Currently,
permits can beissued up to five years. If aproject is not finished within five years, the permit
holder is required to regpply. The proposed regulations increase the maximum time a permit can
bevaidto 15 years. Thischangeis expected to reduce the costs incurred by permit applicants
whose projects cannot be finished within five years. These permit holders will not have to incur
costs associated with regpplication for a permit. These costs include project design costs and
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permit fees. Also, the adminigtrative costs of DEQ associated with evauating regpplication of
permits are expected to decrease. Thus, this proposed change may be beneficid to the permit
gpplicants and DEQ.

Findly, the proposed regulations broaden the definition of minor modifications and
narrow the definition of mgor modificationsto a permit. After being issued, a permit can be
modified. Minor modificationsto a permit can be made without any additiona costs. Mgor
modifications, however, may cost the gpplicant up to $2,000 in fees paid to DEQ. In addition,
the applicant may incur consultant fees for these modifications. The proposed changes redefine
some of the mgjor modifications into minor modifications category. Thus, it is expected that the
number of minor modification requests will increase because of categorica changes. According
to DEQ), these categorica changes will not affect whether a proposed change to the permit will
be approved or not. Because of these changes, permit holders will no longer be required to pay
feesfor some of the modifications. The proposed regulations are expected to benefit permit
holders who want to make aminor change which previoudy would have been considered to be a
mgor change. On the other hand, DEQ will not recaive fees from these modifications. Itis
expected that 10 of 20 mgor modifications approved annually by DEQ will now be consdered
as minor modification. DEQ expects to receive about $13,000 less in fees from mgor
modifications. At the sametime, about 10 permit holders will not have to incur these costs and
benefit from this change.

Businesses and Entities Affected

Initialy, the proposed regulations are expected to affect wetland owners and redl estate
developersinvolved in 60 cases. Thereafter, about 35 cases are expected to be affected over
every two or three year period. In addition to that, about 100 permit applications will be affected
from the changes to time alowed to issue a permit annualy. Findly, about 10 permit holders
will be affected by changes to the definition of minor modification annudly.

The proposed regulations are likely to affect the landowners whose property can be an
dternative to wetlands suitable for real estate development. Moreover, the proposed regulations
are expected to produce benefits to the land owners whose property is adjacent to the wetlands
by providing flood control, water quaity, and more aesthetic view to them. Also, any wetlands
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that provide fishery related services, enhance business vaues where fishery services are an

important component of the business.

Localities Particularly Affected

The proposed regulations apply throughout the Commonwedth. However, geographic
areas where wetlands are densdly distributed are likely to be affected in particular. Wetlands are
known to be highly concentrated in the coastd plain arealocated east of interstate 1-95.

Projected Impact on Employment

DEQ aready hired three full-time employees and will hire seven more to administer the
proposed regulations. Thered estate developers are likely to develop fewer wetlands for red
edtate purposes. Buit, there will be a positive impact on the demand for other areas that are not
designated as wetlands and the compensatory wetland development industry will experience an
increased business volume. The combined effect of these industries on employment is unclear.

Effects on the Use and Value of Private Property

The proposed regulations will make any dteration activity on isolated wetlands or the
Tulloch ditching method used to excavate wetlands subject to permit requirements. These
changes will limit the dternative uses of wetlands, and may diminish the development vaue of
wetlands affected by these changes. Additiondly, the proposed regulations are likely to increase
the vaue of property that can be an dternative to wetlands suitable for red estate development.
Findly, the proposed regulations are likely to have a positive impact on the vaue of property
adjacent to affected wetlands since these areas will experience better flood control, better water
quaity, and better aesthetic view.
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